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Article Abstract

Keywords: Act Number 7 of 1992 as amended by Act Number 10 of 1998 concerning
Bank; secrets; information; Banking and several related rules already regulates the exclusion of banking
AEOI, tax. secrets, especially for tax purposes. However, the excisting mechanism bas not been

able to accommodate the exchange of financial information within the framework
of the Automatic Exchange of Information (AEOI). Then the Financial
Information Access Act was formulated which regulates the antomatic exchange
of financial information that has never been known before. The problems
discussed in this study, how are the exceptions of bank secrets for tax purposes
that have been carried out in Indonesia and how are bank secrets exceptions
regulated in the Financial Information Access Act. The research method used is
a normative juridical method with a descriptive analytical research approach. The
results of the study found that the exception of bank secrets has long been known
in Indonesia but is still limited by a convoluted bureaucracy. Whereas in the
Financial Information Access Act, exceptions take place antomatically but there
are sanctions for those who misuse information.
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INTRODUCTION

In 2018, Indonesia participated in the Automatic Exchange of Information
(AEQI) for tax purposes through an automatic exchange of bank customer data with
other countries (Beer et al., 2019; Knobel & Meinzer, 2014). This participation was

ISSN (Print) 0854-6509 - ISSN (Online) 2549-4600


homepage:%20http://www.ejournal.umm.ac.id/
mailto:Corresponding%20author:%20upikmutiara.umt@gmail.com
http://dx.doi.org/10.22219/ljih.v28i2.13375

Upik Mutiara, et al 197 LJIH 28 (2) Sept-2020, 196-210

based since after Indonesia signed the Convention on Mutual Administrative
Assistance in Tax Matters (MAAC) which is a multilateral instrument that facilitates
the AEOI implementation (Mosquera Valderrama, 2015; Wilson, 2016). The MAAC
which was signed by Indonesia as the participant in the AEOI was then ratified into
the Republic of Indonesia's Presidential Regulation Number 159 of 2014 concerning
Ratification of the Convention on Mutual Administrative Assistance in Tax Matters
(Hasim et al, 2018; Simanjuntak, 20202). AEOI or automatic exchange of
information for tax purposes began to emerge in 2010 when the United States (U.S.)
government issued a Foreign Account Tax Compliance Act (FATCA) policy that
required Foreign Financial Institutions (FFIs), i.e. financial institutions outside of the
US (Simanjuntak, 2020a). It aims to carry out reporting to the US government
regarding information of financial accounts that are owned by US residents or other
entities in which the US citizens holds a substantial ownership interest (Wijaya,
2019).

In the era of disclosure information which is pioneered by the US in FATCA
above, was later followed by other countries (Blank & Mason, 2014; Eccleston &
Gray, 2014). In 2013, the Minister of Finance of Indonesia and the Governor of the
Central Bank from the G20 member countries and the Organization for Economic
Cooperation and Development (EOCD) agreed to formulate policies such as
FATCA through the Common Reporting Standards (CRS) as the basis for global
information exchange. The OECD publication on July 26™ 2016 provided
information that there were 101 jurisdictions have committed to implement AEOI,
there were 54 of them have begun exchanging information automatically in 2017,
including Indonesia who began to implement it in 2018 (Christians, 2010).

The AEOI is an automatic system of exchanging account information from
taxpayers between countries. It means that the taxpayers’ accounts in other countries
can be directly tracked by the tax authorities in one country when the rule is enforced
(Harjayani & Indriyana, 2019; Hartina, 2019). At first, Indonesia was still in Partially
Compliance status in implementing AEOI (Simanjuntak, 2020a). Partially
Compliance is defined as "The essential element is only partly implemented" with
Non-Compliant, or as a country who does not yet meet the requirements in element
B.1 regarding Access Powers (bank secrecy)(Banks, 2010). The applied status is due
to the existence of a legal regulation, namely Law Number 10 of 1998 concerning
Banking (hereinafter referred to as the Bank Act) which regulates the obligation to
keep the depositor's information and deposit information confidential, it is also
known as Bank Confidentiality principle (Ayza, 2017; Selvi, 2018). In terms of rules
and practices, the obligations on banking secrecy can still be excluded for certain
circumstances and interests, especially in the taxation. However, the regulation of
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exceptions in existing banking secrets does not support the implementation of AEOI
(Bustamar Ayza, 2016; Insan & Maghijn, 2018).

This is why Indonesia is delaying the implementation timeline for AEOI until
2018 and issued Government Regulation in Lieu of Law Number 1 of 2017 on
Access to Financial Information for Tax Purposes that had been ratified into Law
through Law Number 9 of 2017 on Stipulation Government Regulation in Lieu of
Law Number 1 of 2017 Concerning Access to Financial Information for Taxation
Purposes into Law (Act on Access to Financial Information) (Oktavia et al., 2019;
Sholihah et al, 2018). This regulation is a national legal protection for the
implementation of AEOI in Indonesia, which in its content provides tax authorities
from the Directorate General of Taxes to access financial information (Anggia, 2020,
Krustiyati & Hugeng, 2019).

On the other hand, this regulation also excludes and states that the principle of
banking secrecy does not apply to taxation purposes. In fact, bank secrecy is the life
of banking activities that must be maintained in order to avoid data leakage which
will harm customers (Santoso, 2019, 2020). On the other hand, AEOI does require
bank secrecy arrangements that can support its implementation effectively and
efficiently (Ekawati, 2018; Muhaimin, 2019). Regarding to these matters, the writer
conducted a research on how bank secrets were excluded for tax purposes that had
been carried out in Indonesia and how excluding secrets of bank were regulated in
the Financial Information Access Act.

METHOD

This study uses normative juridical research methods (legal research), which
the research is focused on examining the application of rules or norms in positive law
in force (M. Marzuki, 2017; P. M. Marzuki, 2010). While the research approach
method used in this legal research is analytical descriptive. Analytical descriptive
research is research that aims to draw and analyze the data facts systematically,
factually, and accurately, as well as the relationship of the phenomenon under
investigation (Diantha, 2016; Gumilang, 2016). On the other hand, secondary data
sources obtained from library research, both are collected in the form of primary
legal materials, secondary legal materials and tertiary legal materials as the main data,
or primary data research.
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RESULTS AND DISCUSSION

The Exclusion of Bank Secrets for Tax Purposes in Indonesia

The relationship between the bank and the customer is based on a trust. This
trust encourages customers to deposit their money because they believe that the bank
can maintain their savings and financial condition which is not misused and
distributed to other parties (Pramana & Rastini, 2016; Suhardi, 2017). This trust is
then supported by the emerging of obligations that must be performed by banks to
keep their customers information confidential. In addition, customers also have
personal rights (privacy rights) that have been considered as human rights and
brought since humans were born, especially relating to their personal or financial
secrets (financial privacy) (Anggianti & Suardana, 2016; Ledesman, 2018). So it is not
an excessive one if the confidentiality is considered as the soul of banking activities
because without the confidentiality of banking as the collector and distributor of
public funds, the activities cannot be done (Simanjuntak, 2020b).

Basically, banking began to grow in Europe with the philosophy that bank
secrecy is a primary thing as the foundation of business ethics between banks and
customer trust, which is subject to "The contractnal duty is implied by law under the contract
between a bank and ifs customer" (Murni et al., 2019; Pamuji, 2017; Suristyo, 2018).
Protection of bank secrets that are considered as a prime is important to be regulated
in the legislation. The obligation to keep the customers’ confidentiality is regulated in
Article 40 of Act Number 10 of 1998 concerning Amendment to Act Number 7 of
1992 concerning Banking which reads: ".A Bank shall keep information concerning Deposit
Customer and their Deposits confidential, except those stipulated in Article 41, Article 414,
Article 42, Article 43, Article 44, and Article 444" (Rani, 2014; Sarapi, 2013). According
to the article, it is clearly stated that the principle of bank secrecy in Indonesia
recognizes restrictions and excuses in its application or also known as bank secrecy
which is relative. The relativity of banking secrets means that there are possibilities to
open the bank secrets in certain ways for the public interest (Setiawan, 2020; Zaini,
2019).

This relativity then becomes an alternative when the absolute nature of bank
secrets is vulnerable to be the object of saving money to hide from crimes because
the absolute nature of bank secrecy provisions cannot be alleviated for any reason
(Abdullah et al., 2019). With regard to this relative nature, the Banking Law also
regulates bank exceptions (Lestari, 2019). The exceptions to bank secrecy are
regulated in the Banking Law are as follows (Keuangan, 20106):

1. For taxation purposes, an exemption can be given to the tax officials based on the
orders of the Governor of Bank Indonesia by the request of the Minister of
Finance of Indonesia (Article 41);

2. For the settlement of bank receivables that have been submitted to the
Committee of State Receivables Management, the exceptions can be given to the
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Committee of State Receivables Management under the permission of the
Management of Bank Indonesia (Article 41A);

3. For the court interests in criminal cases, the exceptions can be given to the police,
prosecutors, or judges under the permission of the Chairmen of Bank Indonesia
(Article 42);

4. In civil cases, between the banks and customers, the exceptions can be granted
without the license from the Chairmen of Bank Indonesia (article 43);

5. In the context of exchanging information, between banks and other banks, the
exceptions can be granted without the permission of the Management of Bank
Indonesia (Article 44);

6. Under the approval, the request or power of attorney from the depositing
customer may be given the exceptions without the permission from the Chairmen
of Bank Indonesia in written notification (Article 44A paragraph (1));

7. at the request of a legal heir of a deceased customer who has deposited his/her
funds (Article 44A paragraph (2));

The exceptions of bank secrecy in Indonesia are limitative. It means that
outside of these matters, banks are not permitted for any reason whatsoever to give
information to anyone regarding their depositors and deposits. The exception of
bank secrets in the field of taxation are regulated on the grounds to make it easier to
uncover cases of tax evasion, money loundering with tax crim as a predicate crime
and smuggling. Based on the general provisions and Taxation procedures law
“Undang-undang Ketentuan umum dan Tata cara petpajakan/ UU KUP” Law No.
6/1983, amended by no. 16/2009 (Mooduto, 2013; Rosa Lestari, 2017). As you
know, tax collection in Indonesia refers to the Self-Assessment system (Sudadyo,
2013; Wulandari, 2017). Self-Assessment is a tax collection system that gives the
authority, trust and responsibility to taxpayers to calculate, pay, and report for
themselves the amount of tax that must be paid. Basically, Self-Assessment depends
on the awareness of taxpayers to pay their taxes, the honesty of taxpayers to calculate
their own taxes is in accordance with their financial condition. As a consequence,
there has been an ups and downs in the number of the annual tax return submitted

by taxprayers.

Referring to Directorate of taxes 2018 annual report, it was showed that the
compliance ratio in 2018 (71.10%) was lower than 2017 (72.58%) Compliance rate is
the ratio of annual income tax return successfully submitted to total tax payers
obliged to submit a tax return. The figure below shows that the number of taxpayers
from 2017 to 2018 went up by 1.054.159 taxpayers. The annual income tax return, on
the other hand showed a little change from 12,047,967 in 2017 to 12,551,444 in 2018.
As a result the compliance rate in 2018 was decreased. (Annual Report 2018,
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Officially presented by the Ministry of Finance of Republic Indonesia). However, in
reality there were quite a number of people who deliberately or for various reasons
did not carry out their obligations to pay taxes according to the tax assessments
issued (Masruroh & Zulaikha, 2013; Supadmi, 2012).

The form of tax avoidance carried out by the public is by placing their Income
Taxes at domestic and foreign banking institutions which are protected by the
principle of bank secrecy (Sikka & Willmott, 2010; Zucman, 2014) To accommodate
this problem, basically the Banking LLaw has accommodated the exception of bank
secrets for the public interest in the taxation sector, namely Article 41 paragraph (1)
and (2) “In the interest of taxation, the Chairmen of Bank Indonesia is entitled to
issue a written order to a Bank to disclose information and produce written evidence
and documents concerning the financial condition of a particular Deposit Customer
to a taxation officer". Written orders as referred to in paragraph (1), must mention
the name tax official and name of the desired taxpayer.

The exception can only be applied with certain terms and conditions that have
been limited by the Banking Act. One of the elements that must be fulfilled is the
opening of bank secrets for tax purposes. See also Article 42 paragraph (1) of Law
Number 21 of 2008 concerning Sharia Banking which regulates that the opening /
breaching of bank secrets for tax purposes is not broadly defined, but is limited to
tax criminal investigations. The technical procedures for disclosing bank secrets are
in Bank Indonesia Regulation Number 2/9 / PBI / 2000 concerning Requirements
and Procedures for Granting or Written Permits to Open Bank Secrets. Arranged in
the provisions of Article 2 paragraph (4) the exception obligation to keep customer
funds confidential, one of which is for tax purposes. Next, Article 3 paragraph (1)
stipulates the technical implementation of bank secrecy for tax purposes, namely, it is
required to first request written instructions or permits for Bank Secrecy from the
Management of Bank Indonesia. Since the enactment of the Financial Services
Authority Act, the authority to grant approval relating to bank secrets that was
granted by the Management of Bank Indonesia, has been transferred to the Head of
the Financial Services Authority.

Furthermore, in the Regulation of the Minister of Finance of the Republic of
Indonesia Number 87 / PMK.03 / 2013 concerning Procedutres for Requests for
Information or Evidence from Parties Bound by the Obligation to Keep a Secret
(PMK No. 87 / PMK.03 / 2013) also regulates the procedures and requesting
processes for documents, evidence, or information related to tax collection from a
bound Third Party, in this case a bank, with an obligation to keep confidential. This
provision stipulates that the process of requesting data or information from banks
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must be based on a request from the Minister of Finance to the Governor of Bank
Indonesia as stipulated in the Banking Law.

The written request of the Minister of Finance must contain matters as
regulated in Article 2 paragraph (1) PMK No. 87 / PMK.03 / 2013, as follows:
1. Taxpayer identity;

2. Information and / or evidence requested;

3. 'The purpose of the request for information and / or evidence.

The bank is obliged to provide the requested data, evidence, or information
regarding the audited taxpayer, after the Tax Auditor, equipped with a written request
from the Minister of Finance, submits the documents, evidences and information
required to the bank. Based on Article 2 paragraph (2) PMK No. 87 / PMK.03 /
2013, the bank is obliged to provide the documents, evidences, or information
requested no later than 7 days from the receipt of the request for information or
evidence or a permit from the competent authority.

Refusal to provide confidential data, documents, or evidence may result in a
violation of criminal law (Wibisono & Gunawan, 2013). On the other hand, Banks
are prohibited to provide information on the financial condition of a depositing
customer other than those stated in an order or written permission from Bank
Indonesia. The bank can only provide information both orally and in writing, by
showing written evidences, letters, and printed electronic data regarding the financial
condition of the depositing customer as stated in the written or license order
submitted to the bank. A new mechanism in the exception of banking secrets for tax
purposes has also been known in PMK-125 / PMK.010 / 2015, which positioning
the customers as the determinant of whether or not to open access to financial
information. This mechanism is an effort to accommodate AEOI before the issuance
of the Access to Financial Information Act, however, it must obtain prior permission
by the customer and be based on a statement letter from the taxpayer customer of
the Partner Country or Partner Jurisdiction.

Based on the explanation above, both the Banking Law, Bank Indonesia
Regulation Number 2/9/PBI1/2000, PMK Number 87/PMK.03/2013, and PMK-
125/PMK.010/2015 ate basically in line in providing regulations. the process of
opening banking secrets for tax purposes. However, its application must follow the
legal principles of lex specialis derogate lex generalis because the effectiveness of the
implementation of bank secret disclosure systems for tax purposes, of course, also
needs to be supported by good cooperation between the Ministry of Finance, Bank
Indonesia, and related bank parties (Simanjuntak, 2020b).
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However, the provisions concerning bank secrecy left some problems in the
implementation. This occurred because of differences of interests between banking
institutions and the Directorate General of Taxes (DGT). On the one hand, banking
institutions need funds from the public and always need increased funds that go into
third party funds, on the other hand, DGT also has a target regarding the amount of
tax revenue for each outcome. Therefore, there are several challenges that exist in
secret banks:

1. The bureaucratic licensing process took a long time and was complicated;

2. Legal uncertainty regarding the license to disclose bank secrets;

3. Fear of Banks to open bank secrecy, fear of fear, fear of disappearance or losing
departure;

4. Limitations of the Directorate General of Taxes to access taxpayer data.

Apart from these problems, there was also the fact that the Directorate
General of Taxation has limited comparisons to test the correctness of taxpayer
documents, books and/or records. The interest in tax collection was also limited to
the examination, investigation, and collection of taxes only (Kautsar, 2015). So, it can
be concluded, although in terms of regulations in the field of taxation it was
privileged to open banking secrets, the application still faced various kinds of
obstacles.

The Conception of Exceptions to Banking Secrecy in the Law on Access to
Financial Information in Implementing AEOI

In the implementation of AEOI, Indonesia will be bound by the principle of
reciprocity or the same treatment as other countries. This means that when banks in
other countries open their customer data in Indonesia, banks in Indonesia must do
the same to open their customer data for the needs of other countries (Nabila &
Dhiya, 2020). This principle causes the AEOI cooperation implemented by
Indonesia to have two dimensions, namely Indonesia as the country providing
information and Indonesia as the country receiving information (Simanjuntak,
2020b).

In the first dimension, DGT can provide data and information regarding
butchering income tax on foreign tax subjects who receive income originating from
Indonesia. This data and information were obtained directly from the taxpayer who
deducted and reported the income tax on this income. In addition, DGT can also
provide financial data and information for customers of financial institutions,
including banks. Data and information regarding banking customer identities in the
form of names, account numbers, domestic addresses, and calendar year end
balances can be subject to AEOI with partner countries. However, such data and
information must first be approved by the customer, then submitted by the bank to
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the financial institution authority, which will then submit the data and information to
the DGT.

In the second dimension, DGT can automatically receive data and information
from partner countries as a basis for carrying out the necessary law enforcement
efforts. In addition to acting passively, DGT can also submit requests for
information to partner countries regarding the activities of domestic taxpayers in the
territories of partner countries. The request for information must be made within the
framework of law enforcement that is carried out by DGT against the taxpayer, for
example, a tax audit or preliminary evidence examination.

In the Law on Access to Financial Information, it is stated that the DGT has
the authority to obtain financial access for tax purposes in accordance with the
exchange standards for financial information based on international agreements in
the field of taxation. To support this, banking institutions are required to inform the
DGT regarding:

1. Reportts containing financial information in accordance with financial information
exchange standards based on international agreements in the field of taxation for
each financial account identified as a financial account that must be reported;

2. Reports containing financial information for tax purposes, which are managed by
banking institutions for one-year calendar.

The reports provided article 2 paragraph (3) of the Law on Access to Financial
Information include the following:

a. the identity of the financial account holder;
financial account number;
identity of financial service institutions;

balance or value of financial accounts; and

o a0 o

income related to financial accounts.

To carry out this, in the event that a banking institution is bound by a
confidentiality obligation based on the provisions of laws and regulations, the
confidentiality obligation does not apply. This data was based on Indonesia's
participation in the AEOI, so the Minister of Finance had the right to exchange the
data with other countries that were also bound by international agreements. On the
basis of this implementation, the Minister of Finance cannot be prosecuted criminally
and sued in a civil manner, this also applies to leaders and employees of the banking
institution concerned.
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This rule also imposes sanctions on leaders or employees of banking
institutions who do not submit reports, carry out proper financial account
identification procedures, and provide information and/or evidence or information
on financial information subject to a maximum imprisonment of one year or a
maximum fine of 1 billion rupiahs. In applying this rule, serious decisiveness is
needed so that it is not misused by other parties so that this laws and regulations also
regulates sanctions in the form of a maximum imprisonment of one year or a
maximum fine of 1 billion rupiahs for anyone who makes false statements or
withholds or deducts real information of the information that must be submitted in
the report.

The implementation of AEOI based on this rule has been carried out since
2018 ago. The exchange of financial information will be carried out automatically
with other countries that have signed memorandums of understanding regarding
AEOL This mechanism is different from the application and restriction of banking

secrets that have prevailed in Indonesia as previously described.

The constitution states that the DGT has the authority to obtain access to
financial information for tax purposes from banking institutions. To avoid misuse of
the information provided, the Government has also regulated sanctions for those
who violate it. With this AEOI application, it is hoped that it can provide many
positive benefits for Indonesia, especially in the field of state revenue and can show
Indonesia’s credibility in the eyes of the world in order to attract investors so that the
level of Indonesia's economy continues to grow and increase every year.

CONCLUSION

Banking Law, Bank Indonesia Regulation Number 2/9/PBI/2000, PMK
Number 87/PMK.03/2013 and PMK-125/PMK.010/2015 are basically in line with
regulating the process of disclosing banking secrets for the purposes of taxation.
However, the provisions regarding the breakthrough of bank secrecy still left
problems in its implementation.
The bank secrecy exemptions stipulated in the Access to Financial Information Act
are different from the previously known mechanisms. In this Law, the exchange of
financial information with other countries is carried out automatically with countries
that have sighed memorandums of understanding regarding AEOI. The mechanism
is different from the exception of bank secrecy with the bureaucratic mechanisms
and permits that have been applied in Indonesia.
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